§ 222.21 When must a locomotive horn be used?

(a) Except as provided in this part, the locomotive horn on the lead locomotive of a train, lite
locomotive consist, individual locomotive or lead cab car shall be sounded when such locomo-
tive or lead cab car is approaching a public highway-rail grade crossing, Sounding of the loco-
motive homn with two long blasts, onc short blast and one long blast shall be initiated at a
location so as to be in accordance with paragraph (b) of this section and shall be repeated ot pro-
longed until the locomotive occupies the crossing. This pattern may be varied as neccessary where
crossings are spaced closely together.

(b) (1) Railroads to which this part applics shall comply with all the requirements contained

in this paragraph (b) beginning on December 15, 2006. On and after June 24, 2005, but prior

to December 15, 2000, a railroad shall, at its option, comply with this section or shall sound
the locomotive horn in the manner required by State law, or int the absence of State law, in

the manner requited by railroad operating rules in effect immediatety prior to June 24, 2003.

(2) Except as provided in paragraphs (b)(3) and (d) of this section, or when the locomo-
tive horn is defective and the locomotive is being moved for repair consistent with section
229.9 of this chapter, the locomotive horn shall begin to be sounded at least 15 seconds, but
no more than 20 seconds, before the locomotive enters the crossing. It shall not constitute a
violation of this scction if, acting in good faith, a locomotive engineer begins sounding the
locomotive horn not more than 25 seconds before the locomotive enters the crossing, if the
locomotive engineer is unable to precisely estimate the time of arrival of the train at the
crossing for whatever rcason.

(3) Trains, locomotive consists and individual locomotives traveling at speeds in excess
of 60 mph shall not begin sounding the horn more than one-quarter mile (1,320 feet) in ad-
vance of the nearest public highway-rail grade crossing, even if the advance waming pro-
vided by the locomotive horn will be less than 15 seconds in duration,

(c) As stated in § 222.3(c) of this part, this section does not apply to any Chicago Region
highway-rail grade crossing at which railroads were excused from sounding the locomotive hom
by the Illinois Commerce Commission, and where railroads did not sound the horn, as of De-
cember 18, 2003,

(d) Trains, locomotive consists and individual locomotives that have stopped in close prox-
imity to a public highway-rail grade crossing may approach the crossing and sound the locomo-
tive horn for less than 15 scconds before the locomotive enters the highway-rail grade crossing,
if the locomotive cngineer is able to determine that the public highway-rail grade crogsing is not
obstructed and either:

(1) The public highway-rail grade crossing is equipped with automatic flashing lights and
gates and the gates are fully lowered; or

(2) There are no conflicting highway movements approaching the public highway-rail
grade crossing.

(c) Where State law rcquires the sounding of a locomotive audible warning device other than
the locomotive horn at public highway-rail grade crossings, that locomotive audible warning de-
vice shall be sounded in accordance with paragraphs (b) and (d) of this section,



§ 222.25 How does this rule affect private highway-rail grade crossings?

This rulc does not require the routine sounding of locomotive homs at private highway-rail
grade crossings. However, where State law requires the sounding ot a locomotive hom at private
highway-rail grade crossings, the locomotive horn shall be sounded in accordance with § 222.21
of this part. Where Statc law requires the sounding of a locomotive audible warning device other
than the locomotive hotn at private highway-rail grade crossings, that locomotive audible warn-
ing device shall be sounded in accordance with §§ 222.21(b) and (d) of this part.

(a) Private highway-rail grade crossings located within the boundarics of a quiet zone must
be included in the quiet zone.

(b) (1) Private highway-rail grade crossings that arc located in New Quiet Zones or New Par-

tial Quiet Zones and allow access to the public, or which provide access to active industrial

or commercial sites, must be evaluated by a diagnostic team and cquipped or treated in ac-
cordance with the recommendations of such diagnostic team.

(2) The public authority shall provide the Statc agency responsible for grade crossing
safety and all affected railroads an opportunity to participate in the diagnostic team review of
private highway-rail grade crossings. ,

(c) (1) At a minimum, each approach to every private highway-rail grade crossing within a

New Quiet Zone or New Partial Quiet Zone shall be marked by a crossbuck and a “STOP™

sign, which are compliant with MUTCD standards unless otherwise prescribed by Statc law,

and shall be equipped with advance warning signs in compliance with § 222,35(c) of this
part.

(2) At a minimum, cach approach to cvery private highway-rail grade crossing within a
Pre-Rule Quiet Zone or Pre-Rule Partial Quiet Zonc shall, by Iunc 24, 2008, he marked by a
crossbuck and a “STOP” sign, which are compliant with MUTCD standards unless otherwise
preseribed by State law, and shall be cquipped with advance warning signs in compliance
with § 222.35(c) of this part.



§ 222.27 How does this rule affect pedestrian grade crossings?

This rule does not requite the routine sounding of locomotive horns at pedestrian grade cross-
ings. Howcver, where State law requires the sounding of a locomotive horn at pedestrian grade
crossings, the locomotive horn shall be sounded in accordance with § 222.21 of this part. Where
State law requircs the sounding of a locomotive audible warning device other than the locomo-
tive horn at pedestrian grade crossings, that locomotive audible warning device shall be sounded
in accordance with §§ 222.21(b) and (d) of this part.

(a) Pedestrian grade crossings located within the boundaries of a quiet zone must be included
in the quict zone.

(b) Pedestrian grade crossings that are located in New Quiet Zones or New Partial Quiet
Zones must be cvaluated by a diagnostic team and equipped or treated in accordance with the
recommendations of such diagnostic team,

(c) The public authority shall provide the State agency responsible for grade crossing safety
and all affected railroads an opportunity to participate in diagnostic team reviews of pedestrian
grade crossings,

(d) Advance warning signs,

(1) Each approach to every pedestrian grade crossing within a New Quiet Zone shali be
equipped with a sign that advises the pedestrian that train homs are not sounded at the cross-
ing. Such sign shall conform to the standards contained in the MUTCD.

(2) Each approach to cvery pedestrian grade crossing within a New Partial Quiet Zone
shall be equipped with a sign that adviscs the pedestrian that train horns are not sounded at
the crossing or that train horns are not sounded at the crossing between the hours of 10 p.m.
and 7 a.m., whichever is applicablc. Such sign shall conform to the standards contained in the
MUTCD.

(3) Each approach to every pedestrian grade crossing within a Pre-Rule Quiet Zone shall
be cquipped by June 24, 2008 with a sign that advises the pedestrian that train horns are not
soundcd at the crossing. Such sign shall conform to the standards contained in the MUTCD.

(4) Each approach to every pedestrian grade crossing within a Pre-Rule Partial Quiet
Zone shall be equipped by June 24, 2008 with a sign that advises the pedestrian that train
horns are not sounded at the crossing or that train horns are not sounded at the crossing for a
specified period of time, whichever is applicable. Such sign shall conform to the standards
contained in the MUTCD,



Section-by-Section Analysis

Section 222.21 When must a locomotive horn be used?

This section has been revised in order to address the movement of locomotives with inopcra-
tive horns, cxtend the compliance date of paragraph (b) of this section by 120 days, provide a
good-faith exception for locomotive enginecrs who sound the locomotive horn for more than 20
seconds when approaching public crossings, address the sounding of locomotive audible warning
devices at public highway-rail grade crossings when required by State and local law and provide
a limited exception to the minimum audible warning requirement for trains and locomotives that
have stopped in close proximity to a public highway-rail grade crossing,

Paragraph (a) of this section requires locomotive engineers to initiate locomotive horn sound-
ing, in accordance with paragraph (b) of this section, and to continue sounding the locomotive
horn until the lead locomotive blocks access to the crossing from all roadway approaches. FRA
received a petition for reconsideration on this issue from James Adams, a resident of Placentia,
California, who suggested that FRA require the locomotive engincer to sound only those loco-
motive horns which point in the direction of locomotive travel, in order to reduce unnecessary
horn noise impacts from the sounding of locomotive horns that are pointed against the dircetion
of travel. Most locomotive horns, particularly in freight service, are designed to provide warning
in both dircetions of travel; and the engineer has no ability to sclect warning only in the forward
direction. FRA will, howcver, continue research into more selective and effective means of pro-
viding audible wamings and may make further proposals in subscquent procecdings,

Minor typographical revisions have been made in paragraph (a) of this section. Paragraph (b)
of this section has been revised to provide an exception to the locomotive homn sounding re-
quirements for locomotive engincers who discover that the locomotive horn on the lead locomo-
tive has fajled cnroute. Should this situation occur, the locomotive must be moved for repair in
accordance with § 229.9 of this chapter, In addition, any movement of the locomotive with the
inopcrative horn over highway-rail grade crossings must be made in accordance with all applica-
ble railroad operating rules,

Paragraph (b) of this section has also been revised in response to petitions for reconsideration
that were submitted by the AAR and the BNSF Railway Company (BNSF), as well as letters that
were submitted by the Brotherhood of Locomotive Engineers and Trainmen (BLET) and the
United Transportation Union (UTU), which were submitted in support of certain provisions con-
tained within the AAR’s petition for reconsideration.

In the AAR’s petition for reconsideration, the AAR asserted that the current compliance date
for the locomotive horn sounding requirements set forth in this paragraph would require a rapid
transition from State law, The AAR asserted that such a transition would not be in the public in-
terest, as locomotive engincers would be required to comply with time-based audible warning
requirements without the benefit of training and/or properly placed whistle posts. Therefore, the
AAR requested that FRA postpone the [7] Fed, Reg. 4 7618fcompliance date of these require-
ments for one year,

FRA notes that railroads have been aware of the time-based audible waming requirements of
this scction for some time, as FRA’s Interim Final Rule on the Use of Locomotive Homs at
Highway-Rail Grade Crossings, which was published on Dccember 18, 2003, contained a 15-20
second audible waming requircment. While FRA is aware of the fact that the AAR objected to
the 15-20 second audible warning requirement in its comments on the Interim Final Rule, the
15-20 sccond audible warning requirement contained within the Final Ruie should not have been



a complete surprise to the railroad industry. Nonetheless, in the interest of railroad safety, FRA
has added paragraph (b)(1) to this section, which delays the compliance date of the time-based
audible warning requirement by 120 days from the date of publication of this Notice in order to
give railroads additional time within which to adjust whistle posts and/or issue appropriatc in-
structions to train crews. In the interim, raiiroads must either comply with the locomotive horn
sounding requirements that were in effect immediately prior to June 24, 2005 (i.e., State law or,
in the absence of State law, railroad operating rules) or this section.

The AAR, BNSF, BLET, and UTU also indicated significant concerns that situations may
arisc in which engincets are unable to precisely estimate the point at which sounding of the horn
should be initiated in order to mect the 15-20 second criterion of the final rule. The AAR, BLET
and UTU suggest that a good faith exception be employed where circumstances make it difficult
to cstimate the time of arrival, citing concerns about liability, This could include cases where
whistle boards are placed irregularly (confounding an engineer’s attempt to begin a “countdown”
at a fixed point), where weather conditions make identification of landmarks difficult, where the
train is accelerating or braking on approach to the crossing, and under other circumstances.

In sum, AAR’s petition appcared to focus on short and long audible warnings, while the
BLET and the UTU expressed concern with respect to exceeding the 20-second audible warning
requirement. On the other hand, BNSF expressed concern with the time-based nature of the lo-
comotive horn sounding requirement and requested that the locomotive homn continue to be
sounded from a fixcd point of reference, such as a whistle post.

FRA apprcciates these concerns. FRA is also cognizant that previously existing Statc law re-
quirements, and requirements of railroad operating rules have required distance-based usc of the
horn for many years, with attendant liability for non-compliance where collisions occur. How-
ever, FRA believes that adjustment to a time-based approach can, and should be readily accom-
plished, since locomotive engineers are required to be familiar with their territory and are
accustomed to mecting these kinds of challenges, The timc-based approach will allow the rail-
roads to provide effcctive warning without incurring the animus of local communities associated
with sounding the horn for a full quarter-milc when trains are opcrated a low speed. The time-
bascd approach incorporates the strategy used by the locomotive engineer who “took mercy” on
the community by exercising discretion, when operating a slow-moving train, to delay the onset
of horn sounding at grade crossings.

FRA belicves that it is important that sufficient warning be provided to the motorist who
needs time to recognize the audible signal, understand its message, initiate a reaction, and take
appropriate action when approaching the crossing. Other standards for other active warning at
highway-rail crossings call for at least 20 seconds of advance warning (sce 49 CFR 234.225),
and it is typical for basic signal arrangements to provide 30 seconds’ warning or more. At cross-
ings equipped with active warning devices, the locomotive horn generally provides a last-minute,
additional warning to the motorist of the impending arrival of a train. Thus, it appears quite nec-
cssary and appropriatc to retain the minimum 15-second warning requirement, given the need for
uniformity and the wide range of conditions on the roadway approach to highway-rail crossings
(including road speeds as high as 55 miles per hour),

Nevertheless, FRA agrees that employees should crr on the side of safety when there is any
uncertainty. In a case where situational awareness is partially compromised, an employee should
not hesitatc to begin a horn sounding sequence because of fear that excessive warning might be
provided. Accordingly, former paragraph (b)(1), which has been renumbercd as paragraph (b)(2)
of this section, has been amended to statc cxplicitly that exceeding the maximum waming time



up to a limit of 25 seconds will not constitute a violation of this section if the action 1s taken in
good faith. This is intended to affirm the action of an employee who errs on the side of safety in
a particular instance, and not to condone the actions of an engineer who willfully disregards the
20-second limitation for normal operations. FRA will also utilize enforcement discretion for
cases in excess of 25 seconds where unusual circumstances provide a justification.

Former paragraph (b)(2), which has been renumbered as paragraph (b)(3) of this section, has
also been revised in order to correct a typographical crror. Trains, locomotive consists (two or
more locomotives traveling together without any train cars attached), and individual locomotives
traveling at speeds in excess of 60 mph arc prohibited from providing an advance warning morc
than onec-quarter mile in advance of public grade crossings, even if this means that high-speed
trains, locomotive consists, and individual locomotives cannot provide an advance warning of at
least 15 seconds in duration.

Paragraph (c) of this section has not been revised.

Paragraph (d) has been added to this section to address locomotive horn sounding when a
train, locomotive consist, or individual locomotive has stopped in closc proximity to a public
highway-rail grade crossing. Trains and locomotives may stop in close proXimity to public grade
crossings during switching and/or commuter rail operations, especially when passenger stations
are located in close proximity to public highway-rail grade crossings. In light of the low train
speed associated with injtiating train or locomotive movement from a cotnplete stop, as well as
FRA’s intent to minimize local noise impacts where feasible, paragraph (d) will allow the loco-
motive enginecr to sound the locomotive horn for less than 15 seconds before entering a public
highway-rail grade crossing, when initiating movement from a complete stop in the close prox-
imity of a public highway-rail grade crossing. Even though passenger stations located adjacent to
public highway-rail grade crossings were the impetus for this revision, FRA notes that this lim-
ited exception may apply in other situations where trains have stopped in close proximity to pub-
lic highway-rail grade crossings. :

FRA is refraining from providing an- exact distance that would constitute “close proxXimity™
as the length of time that it will take for a train to rcach the crossing will vary greatly depending
on the type and weight of the train. If a train is stopped at a location such that it will take less
than fifteen seconds for it to occupy the crossing, it is deemed to be in close proximity.

{71 Fed, Reg. 47619 Paragraph (e) has also been added to this section, in response to a peti-
tion for reconsideration submitted by the AAR, in which the AAR requested that 49 CFR Part
222 be revised to preempt Statc laws that govern the sounding of all locomotive audible warning
devices at public highway-rail grade crossings. Without such preemption, the AAR asserted that
railroads would be required to initiate locomotive bell sounding at a location specified by State
law, which may be inconsistent with the time-based locomotive horn sounding requircment set
forth in this section.

FRA is not exercising complete preemption of State laws on the sounding of locomotive au-
dible warning devices at public highway-rail grade crossings. Complete preemption of Statc laws
on this issue could inadvertently remove the valuable warning currently provided by locomotive
audible waming devices other than the locomotive hom because the Final Rule does not require
the sounding of locomotive audible warning devices, other than the locomotive hom, at public
highway-rail grade crossings.

FRA has, however, added this section to ensure that a consistent locomotive audible warning
will be provided at public highway-rail grade crossings. Thercfore, if State law requires the
sounding of a locomotive audiblc warning device other than the locomotive horn at public high-



way-rail gradc crossings, that locomotive audible waming device must be sounded in accordance
with paragraphs (b) and (d) of this section. By exercising precmption in this limited manner,
FRA hopes to alleviate any potential confusion on the part of the locomotive engineer who might
otherwisc have been forced to comply with distance-based locomotive bell sounding require-
ments, as well as time-based locomotive horn sounding requircments, at the same public high-
way-Tail grade crossing,

Section 222,25 How does this rule affect private highway-rail grade crossings?

This section has been revised in response to the AAR petition for reconsideration. In its peti-
tion for reconsideration, the AAR cxpressed support for FRA s decision to refrain from requiring
locomotive hom sounding at every private highway-rail grade crossing, However, noting that
some States require the sounding of a locomotive horn or the ringing of the locomotive bell at
privatc highway-rail grade crossings, the AAR requested that FRA amend 49 CFR Part 222 by
adding an explicit statement of FRA’s intent to preempt Statc law, to the extent that State law
requircs the sounding of a locomotive audible warning device for a period of time or in a pattern
different from the locomotive horn sounding requirements sct forth in § 222.21 of this part. After
considering this request, as well as the potential for confusion that may result from requiring the
locomotive engineer to provide a different audible warning at public highway-rail gradc cross-
ings than at privatc highway-rail grade crossings, FRA reviscd this section. Thus, if State law
requires the sounding of locomotive audible warning devices at private highway-rail grade cross-
ings, the locomotive audible warning device must be sounded in accordance with the locomotive
horn sounding requirements set forth in § 222.21 of this part as of December 15, 2006, Howevcr,
in recognition of the fact that some locomotive audible warning devices (such as the locomotive
bell) cannot be sounded in accordance with the locomotive homn sounding pattern required by §
222.21(a) of this part (i.e., two long blasts, one short blast, and one long blast), locomotive audi-
ble warning devices other than the locomotive horn need only be sounded in accordance with the
time-based locomotive horn sounding requirements set forth in §§ 222.21(b) and (d) of this part.

Paragraph (a) of this section has also been revised, in response to the AAR’s petition for re-
consideration. In its petition for rcconsideration, the AAR asserted that the permissive language
in this provision could mislead public authorities into thinking that they are not reguircd to ad-
dress privatc highway-rail grade crossings when establishing their quiet zoncs. After considering
this assertion, FRA noted that public authoritics located in States that do not require locomotive
horn sounding at private highway-rail grade crossings might crroneously assume that it will not
be necessary to include and/or improve private highway-rail grade crossings located within the
boundarics of their quiet zone. Therefore, FRA reviscd this paragraph in order to clarify that all
private highway-rail grade crossings located within the boundaries of a quiet zone must be
treatcd in accordance with this part.

Paragraph (b)(1) of this section has been revised to clarify that all private highway-rail grade
crossings that arc located in New Quict Zones or New Partial Quict Zones must be evaluated by
a diagnostic team and then equipped or trcated in accordance with the diagnostic team recom-
mendations, if the private highway-rail grade crossings allow access to the public or provide ac-
cess to active industrial or commercial sites. Paragraph (b)(2) of this section has not been
revised,

Paragraph (c) of this section has also been revised to clarify that crossbucks and “STOP”
signs must be installed at each approach to private highway-rail grade crossings that are located
within quiet zones.



Section 222.27 How does this rule affect pedestrian grade crossings?

This scction has been revised in response to the AAR petition for reconsideration. In its peti-
tion for rcconsideration, the AAR expressed /77 Fed. Reg. 47620} support for FRA’s decision to
refrain from requiring locomotive horn sounding at pedestrian grade crossings. However, after
asserting that some States may require the sounding of a locomotive audible warning device at
pedestrian grade crossings, the AAR requested that FRA amend 49 CFR Part 227 by adding an
explicit statement of FRA's intent to preempt Statc law, to the extent that State law requires the
sounding of a locomotive audible warning device for a period of time or in a paticrn different
from the locomotive horn sounding requirements set forth in § 222.21 of this part. After consid-
ering this request, as well as the potential for confusion that may result from requiring the loco-
motive engincer to provide a different audible waming at public highway-rail grade crossings
than at pedestrian grade crossings, FRA revised this scction, Therefore, if State law requires the
sounding of a locometive audible warning device at pedestrian grade crossings, the locomotive
audible warning device must be sounded in accordance with the locomotive horn sounding re-
quirements set forth in § 222.21 of this part as of December 15, 2006. However, in recognition of
the fact that some locomotive audible warning devices (such as the locomotive bell) cannot be
sounded in accordance with the locomotive hom sounding pattern required by § 222.21(a) of this
part (i.c., two long blasts, one short blast, and onc long blast), locomotive audible warning de-
vices other than the locomotive horn need only be sounded in accordance with the time-based
locomotive hom sounding requircments set forth in §§ 222.21(b) and (d) of this part.

Paragraph (a) of this section has also been revised, in response to the AAR’s petition for re-
consideration. In its petition for reconsideration, the AAR expressed concern that the permissive
language contained in paragraph (a) of this section could mislead public authorities into thinking
that they are not requircd to address pedestrian crossings when cstablishing their quiet zones. Af-
ter considering this assertion, FRA noted that public authoritics located in States that do not re-
quire locomotive homn sounding at pedestrian grade crossings might erroneously assume that it
will not be necessary to include and/or improve pedestrian grade crossings located within the
boundaries of their quiet zone. Therefore, FRA revised this paragraph in order to clarify that all
pedestrian grade crossings located within the boundaries of a quiet zone must be treated in ac-
cordance with this part, ‘

Paragraph (b) of this scction has becn revised to clarify that all pedestrian grade crossings
that are located in New Quiet Zones or New Partial Quiet Zones must be evaluated by a diagnos-
tic tcam and then equipped or treated in accordance with the diagnostic tcam recommendations,
if the pedestrian grade crossings allow access to the public or provide access to active industrial
or commercial sites,

A minor typographical edit has been made to paragraph (¢} of this scction.

Paragraph (d) of this section has also been revised in response to the AAR petition for recon-
sidcration. In its petition for reconsideration, the AAR asserted that paragraph (d) of this section
requires the installation of signs at pedestrian crossings that could potentially be mislcading. In
light of the fact that partial quiet zones may be cstablished in States that do not require locomo-
tive horn sounding at pedestrian grade crossings, the AAR expressed concern that pedestrians
encountering time-specific warning signs when the partial quiet zone is not in effect might as-
sume that the locomotive hom will be sounded by approaching trains. After considering this is-
suc, FRA agreed that the Final Rulc’s warning sign requirement could be misleading to
pedestrians. Therefore, in order to minimize confusion, paragraphs (d)(2) and (d)(4) of this sec-
tion have been revised to give public authorities the flexibility to install warning signs which ad-



vise pedestrians that train horns will not be sounded, but do not list the hours within which the
partial quiet zone will be in effect. Thus, if State law does not require locomotive horn sounding
at pedestrian grade crossings, signs that indicate that horns are not sounded would be appropri-
ate. However, if State law requires locomotive hom sounding during non-quiet zone hours, then
signs indicating that horns are not sounded between stated hours of the partial quict zone would
be appropriate. Paragraph (d} of this scction has alse been revised to clarify that advance warning

signs must be installed on cach approach to pedestrian grade crossings located within quict
Zones.



